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Court of Appeals of the District of Columbia 


No. 4469. 

James E. O’Neil, Appellant, 

vs. 

Catherine E. O’Neil. 


a Supreme Court of the District of Columbia. 

Equity. No. 39578. 

Catherine E. O’Neil, Plaintiff, 

vs. 

James E. O’Neil, Rachel E. De Meza, and May R. 

Proctor, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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JAMES E. o’NEIL VS. CATHERINE E. o’NEIL. 


1 Bill for Divorce & Accounting. 

Filed November 16, 1921. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 39578. 

Catherine E. O’Neil, Plaintiff, 

vs. 

James E. O’Neil, Rachel E. De Meza, and May R. 

Proctor, Defendants. 

To the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The plaintiff respectfully represents to the Court as fol¬ 
lows : 

1. The plaintiff, Catherine E. O’Neil, is a citizen of the 
United States and a resident of the District of Columbia, 
has been a resident of said District for more than three 
years last past, and brings this suit in her own right. 

2. The defendants, James E. O’Neil, Rachel E. De Meza 
and May R. Proctor, are citizens of the United States and 
residents of the District of Columbia, and are sued in their 
own right. 

3. The plaintiff and the defendant James E. O’Neil were 
lawfully joined in marriage in the City of Washington, 
District of Columbia, on the 18th day of April, A. D. 1899, 
by the Reverend George Glaab, a minister of the Gospel 
duly authorized to solemnize the rites of marriage. 

4. Plaintiff further avers that ever since said mar- 

2 riage she has conducted and demeaned herself to¬ 
wards said defendant James E. O’Neil as a true, 

faithful and chaste wife, but that the said defendant, wholly 
regardless of his marriage vows, has given himself over to 
adulterous practices, and, to wit, at divers times between 
October, 1917, and April, 1919, committed adultery with the 
defendant Rachel E. De Meza at No. 1225 Sixth Street, 
Northwest, No. 929 G Street, Northwest, No. 1113 Seventh 
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Street, Northwest, in the City of Washington, District of 
Columbia, and at divers places unknown to the plaintiff. 

5. That said defendant James E. O’Neil committed adul- 

terv with the defendant Mav R. Proctor on the 18th dav of 

* * •> 

October, 1921, at No. 716 Seventh Street, Northwest, and 
at divers other times during the months of September and 
October, 1921, at said place, and at divers times prior 
thereto, to wit, in 1920 and 1921, at No. 716 Seventh Street, 
Northwest, and No. 933 G Street, Northwest, in the City of 
Washington, District of Columbia, and at divers places un¬ 
known to the plaintiff. 

6. That said acts of adulterv were committed without 

* 

the consent, connivance, privity or procurement of the 
plaintiff, and after discovery of the same plaintiff did not 
cohabit with said defendant James E. O’Neil. 

7. Plaintiff further avers that on the 3rd day of Sep¬ 
tember, A. D. 1919, the defendant James E. O’Neil, wil¬ 
fully and without just legal cause, deserted the plaintiff. 

8. Plaintiff further avers that from the time of their 
marriage until April, 1915, said defendant James E. O’Neil 
earned $15.00 and at times less per week and gave his earn¬ 
ings, except about $1.00 per week thereof, to the 

3 plaintiff, telling her that he did not care what she 
did with said money; that by their residing with 
plaintiff’s parents without the payment of rent, except a 
nominal rental for a short period of time, and by the plain¬ 
tiff’s exertions, frugality and economy in the conduct of the 
household, plaintiff saved, out of said allowance of $14.00 or 
less per week, after paying for food, clothing and other 
necessities for herself and said defendant, nearlv four 
thousand dollars, which sum was from time to time de¬ 
posited in the National Permanent Building Association in 
the name of said defendant; that on several occasions plain¬ 
tiff suggested to said defendant that said account be con¬ 
verted into a joint account, whereupon the defendant re¬ 
plied that such change was unnecessary, that what was his 
was hers and that he would at any time or times upon her 
request withdraw any part of said moneys and give the 
same to the plaintiff. 

9. Plaintiff further avers that in April, 1915, said de¬ 
fendant James E. O’Neil withdrew from said account in the 
National Permanent Building Association the sum of two 
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thousand dollars and purchased therewith an interest in a 
business from which he has since received an income aver¬ 
aging, as affiant is informed and believes, and therefore 
avers, upwards of live thousand dollars per year; that dur¬ 
ing the period between the time of said defendant’s acqui¬ 
sition of said interest in said business and the date of the 
desertion of the plaintiff by said defendant, as hereinbe¬ 
fore set forth, to wit, September 3, 1919, said defendant 
gave the plaintiff an allowance of $13.00 to $15.00 per week, 
and out of said allowance the plaintiff, after paying 

4 for food, clothing and other necessities for herself 
and defendant, saved money from time to time and 

the same was deposited to the credit of said account in the 
National Permanent Building Association; that a portion 
of the income which said defendant has received from said 
interest in said business so purchased with moneys saved by 
the plaintiff has, as plaintiff is informed and believes, been 
invested by said defendant; that a portion thereof has, as 
plaintiff is informed and believes, and therefore avers, been 
lavished by said defendant upon certain women, includ¬ 
ing his co-defendants herein named, and that said defendant 
has declared that he would spend every cent and go to jail 
before he would give the plaintiff one cent for her support. 

10. Plaintiff further avers that under the last will and 
testament of her father she acquired a parcel of real estate, 
subject to an estate for life of her mother therein, which 
life estate was conveyed to plaintiff by her mother in 
October, 1915; that a large part of the rentals received by 
plaintiff from said real estate from October, 1915, to May, 
1919, was expended for clothing and other necessities; that 
in or about May, 1919, plaintiff sold said real estate, and 
the net proceeds of said sale, amounting approximately to 
seventy-three hundred dollars, have, in part, been invested 
by her, and more than two thousand dollars thereof has, 
since the desertion of her by said defendant James E. 
O’Neil, been necessarily expended for her support, said 
defendant having failed and refused since said desertion to 
make any provision whatever for her support, and her in¬ 
come being totally inadequate for said purpose. 

11. Plaintiff further avers that she has incurred 

5 great expense in obtaining evidence to establish the 
acts of adultery hereinbefore alleged to have been 
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committed by said defendant, a part of which expense she 
has paid with money which she has borrowed, and that she 
is now indebted to her counsel for legal advice and for 
services rendered in her behalf in procuring said evidence. 

Wherefore, the premises considered, plaintiff prays: 

1. That a subpoena may issue out of this Court command¬ 
ing the defendants, James E. O’Neil, Rachel E. De Meza 
and May R. Proctor, requiring them and each of them to 
appear and answer this bill of complaint. 

2. That a rule to show cause may issue out of this Hon¬ 
orable Court, directed to the defendant James E. O’Neil, 
to show cause why he should not be required to pay this 
plaintiff pendente life, a reasonable amount for her sup¬ 
port and maintenance, together with reasonable counsel 
fees in this behalf incurred, and why he should not be re¬ 
strained and enjoined, pendente lite , from disposing of his 
property or any part thereof, and why a receiver should 
not be appointed to take charge of said funds on deposit in 
said National Permanent Building Association, as well as 
the interest of said defendant in said business hereinbefore 
mentioned and any other money or property which may 
have been derived bv said defendant from said funds on 
deposit in said Building Association and from said busi¬ 
ness and to hold the same subject to the further order of 
this Court. 

3. That said defendant James E. O’Neil may be required 
to account to the plaintiff for said moneys so deposited in 

the National Permanent Building Association, and 
G the profits derived by him from said business here¬ 
inbefore mentioned. 

4. That said defendant James E. O’Neil may be directed 
to discover unto the plaintiff the exact amount of money on 
deposit in his name in said National Permanent Building 
Association, the exact amount or amounts which may have 
been withdrawn by him therefrom, and the amount of 
money which he has received as income from said business. 

5. That a decree may be passed herein granting unto the 
plaintiff an absolute divorce from the bonds of marriage 
with said defendant James E. O’Neil, and that she bo 
granted permanent alimony and counsel fees. 

6. That this Court may determine and decree that the 
plaintiff is entitled to recover from said defendant James 
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E. O’Xeil the monevs hereinbefore mentioned which were 

•> 

deposited in the National Permanent Building Association 
(except the sum of two thousand dollars expended in the 
purchase of said interest in said business hereinbefore men¬ 
tioned), together with such interest or dividends as have 
accrued or been paid thereon, and all profits which have 
been received from said business by said defendant James 
E. O’Xeil, and that the plaintiff may be decreed to be the 
owner of said interest in said business. 

7. For such other and further relief as to the Court may 
seem just and proper and the exigencies of the case may 
demand. 

CATHERIXE E. O’XEIL. 


FRAXCIS L. XEUBECK, 

GEO. P. HOOVER, 

Attorneys for Plaintiff. 

7 District of Columbia, ss ; 

Catherine E. O’Xeil, being first duly sworn, deposes and 
says that she has read the foregoing and annexed bill of 
complaint by her subscribed and knows the contents 
thereof; that the statements therein made as of her own 
knowledge are true, and those made as upon information 
and belief she believes to be true. 

CATHERIXE E. O’XEIL. 

Subscribed and sworn to before me this 16 day of Xo- 
vember, A. D. 1921. 

(Xotarial Seal.) AGXES L. MIXICK, 

Notary Public , D. C. 

Final Decree. 

Filed Xovember 29, 1922. 

##*#**# 

This cause coming on to be heard upon the pleadings and 
the testimony taken in open Court and after argument by 
counsel; thereupon upon consideration thereof, it is by the 
Court this 29" day of Xovember, 1922, 

Adjudged, ordered and decreed that the bill of complaint 
filed herein be, and the same hereby is, dismissed with costs 
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to be taxed against the defendant, James E. O’Neil; and it 
is further 

Adjudged, ordered and decreed that the order passed 
herein on the 8th day of December, 1921, be, and the same 
hereby is, vacated, and the receiver therein named, National 
Permanent Building Association be, and it hereby 

8 is, discharged; and it is further ordered that the said 
receiver release from its custody the money held by 

it in the name of James E. O’Neil and place the same to the 
credit of the said James E. O’Neil as held by him prior to 
the appointment of said receiver; and it is further 

Adjudged, ordered and decreed that the motion filed 
herein by the plaintiff for a divorce from bed and board be, 
and the same hereby is, denied; and it is further 

Adjudged, ordered and decreed that the cross bill filed 
herein by the defendant, James E. O’Neil, praying for a 
limited divorce on the grounds of desertion be, and the 
same hereby is, dismissed. 

WALTER I. McCOY, 

Chief Justice. 

From the foregoing decree plaintiff in open Court ap¬ 
peals to the Court of Appeals of the District of Columbia, 
and the maximum penalty of the undertaking on such ap¬ 
peal is fixed at the sum of $100 for the costs, or in lieu 
thereof, a deposit of $50 cash in the registry of the Court. 
By the Court: 

WALTER I. McCOY, 

Chief Justice. 

9 Mandate. 

Filed June 28, 1924. 

United States of America, ss: 

(Seal.) 

The President of the United States of America to the Hon¬ 
orable the Justices of the Supreme Court of the District 
of Columbia, Greeting: 

Whereas, lately in the Supreme Court of the District of 
Columbia, before you, or some of you, in a cause between 
Catherine E. O’Neil, plaintiff, and James E. O’Neil, 
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Rachael E. De Meza, and Mary R. Proctor, defendants, 
Equity No. 39578, wherein the decree of the said Supreme 
Court entered in said cause on the 29th day of November, 
A. D. 1922, is in the following words, viz: 

This cause coming on to be heard upon the pleadings and 
the testimony taken in open Court and after argument by 
counsel; thereupon upon consideration thereof, it is by the 
Court this 29" day of November, 1922, 

Adjudged, ordered and decreed that the bill of complaint 
filed herein be, and the same hereby is, dismissed with costs 
to be taxed against the defendant, James E. O’Neil; and it 
is further 

Adjudged, ordered and decreed that the order passed 
herein on the 8th day of December, 1921, be, and the same 
hereby is, vacated, and the receiver therein named, Na¬ 
tional Permanent Building Association be, and it 
10 hereby is, discharged; and it is further ordered that 
the said receiver release from its custody the monev 
held by it in the name of James E. O’Neil and place the 
same to the credit of the said James E. O’Neil as held by 
him prior to the appointment of said receiver; and it is fur¬ 
ther 

Adjudged, ordered and decreed that the motion filed 
herein by the plaintiff for a divorce from bed and board be, 
and the same hereby is, denied; and it is further 

Adjudged, ordered and decreed that the cross bill filed 
herein by the defendant, James E. O’Neil, praying for a 
limited divorce on the grounds of desertion be, and the same 
hereby is, dismissed. 

WALTER I. McCOY, 

Chief Justice. 

as by the inspection of the transcript of the record of the 
said Supreme Court, which was brought into the Court of 
Appeals of the District of Columbia by virtue of an appeal, 
agreeably to the act of Congress in such case made and pro¬ 
vided, fully and at large appears. 

And whereas, in the present term of April, in the year 
of our Lord one thousand nine hundred and twenty-four, 
the said cause came on to be heard before the said Court of 
Appeals on the said transcript of record, and was argued 
by counsel: 
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On consideration whereof, It is now here ordered ad¬ 
judged and decreed by this Court that the decree of the said 
Supreme Court in this cause be, and the same is 
11 hereby, reversed with costs, in so far only as it re¬ 
fused to grant a divorce from bed and board to the 
plaintiff, and that the said plaintiff, Catherine E. O’Neill, 
recover against the said defendants One Hundred and 
Eightv-two Dollars and Twenty-five Cents for her costs 
herein expended and have execution therefor. 

And it is further ordered that this cause be, and the same 
is hereby, remanded to the said Supreme Court with direc¬ 
tions that such a decree be entered, and for such further 
proceedings as are consistent with the opinion of this 
Court. 

June 2, 1924. 

You, therefore, are hereby commanded that such execu¬ 
tion and further proceedings be had in said cause in con¬ 
formity with the opinion and decree of this Court as accord¬ 
ing to right and justice and the laws of the United States 
ought to be had, the said appeal notwithstanding. 

Witness the Honorable George E. Martin, Chief Justice 
of said Court of Appeals, the 28th day of June, in the year 
of our Lord one thousand nine hundred and twenty-four. 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

Costs of Plaintiff. 


Clerk . $36 25 

Attorney. $5 00 

Printing Record. $141 00 


$182.25 

12 Decree on Mandate. 

Filed August 8, 1924. 

******* 

Upon consideration of the mandate of the Court of Ap¬ 
peals of the District of Columbia, dated June 2, 1924, and 

2—4469a 
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filed herein June 28, 1924, it is by the Court this 8th day 
of August, A. D. 1924, 

Adjudged, ordered and decreed that the decree entered 
herein November 29, 1922, be, and the same is, hereby 
vacated and held for naught in so far as it refused to grant 
a divorce from bed and board to the plaintiff, and that the 
said plaintiff recover her costs in said Court of Appeals 
to the amount of One Hundred and Eighty-two Dollars and 
Fifty Cents ($182 50), as directed in said mandate, against 
the defendant James E. O’Neil and have execution therefor. 

It is further adjudged, ordered and decreed that the 
plaintiff be, and she is hereby, granted a legal separation 
from the bed and board of the defendant James E. O’Neil, 
on the ground of the desertion of the plaintiff by saiddefend- 
ant, and that the said defendant, James E. O’Neil, pay the 
taxable costs in this case. 

WILLIAM HITZ, 

Justice. 

Messrs. Hawken & Havell, 

Attorneys for defendant. 

Gentlemen : 

Please take notice that the above decree will be presented 
to the Justice presiding in Equity Court No. 2 on Fri- 
13 day August 8th 1924, at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard. 

GEO. P. HOOVER, 

FRANCIS L. NEUBECK, 

Attorneys for Plaintiff. 

Service of a copy of the above proposed decree and notice 
is acknowledged this 5th day of August, 1924. 

HAWKEN & HAVELL, 
Attorneys for Defendant. 

0. K. as to form. 

S. McCOMAS HAWKEN. 
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Petition for Alimony and Counsel Fees. 

Filed August 18,1924. 

******* 

To the Supreme Court of the District of Columbia, holding 

an equity court: 

The plaintiff respectfully represents to the Court as fol¬ 
lows : 

1. Pursuant to the mandate of the Court of Appeals of 
the District of Columbia, a decree was entered herein, on 
the 8th day of August, A. D. 1924, granting the plaintiff a 
legal separation from the bed and board of the defendant 
James E. O’Neil, on the ground of the desertion of the 
plaintiff by said defendant. 

2. Since said desertion of the plaintiff by said defendant, 
to wit, on September 3, 1919, a period of nearly five years, 

said defendant has failed and refused to make any 
14 provision whatever for her support, except such 
sums as he was required by an order of this Court to 
pay as temporary alimony, at the rate of One Hundred and 
Twenty-five Dollars ($125.00) per month, from December 1, 
1921, to December 1, 1922, although, as shown by the record 
herein (page 53, Record, Ct. Apps. No. 4042), said defend¬ 
ant received from the business in which he has been en¬ 
gaged, during 1919, 1920 and 1921 and up to the hearing of 
this cause in October, 1922, dividends and salaries averag¬ 
ing upwards of $500.00 per month, and his earnings from 
said business since said hearing, as plaintiff is informed and 
believes, have averaged approximately $500.00 per month. 
In addition thereto, said defendant is in receipt of an in¬ 
come from various investments, the amount of which is 
unknown to plaintiff. As shown by the record (pages 51, 
52, 54 and 69), said defendant has, since said separation, 
transferred or delivered to his sister, Mamie E. Geier, 
$4,000.00 which was on deposit with the National Perma¬ 
nent Building Association, $2,450.00 on deposit with the 
Washington Six Per Cent Building Association, and $6,- 
000.00 in deed of trust notes, and has converted his savings 
account in the Home Savings Bank into a joint and several 
account with said Mamie E. Geier. Said transfers were 
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made with the understanding, as testified by said defendant, 
that said funds and securities would be returned to him at 
any time he wanted them. (Record, page 69.) 

3. Since said desertion of the plaintiff by said defendant, 
she has expended not only the income, but a large part of 
the corpus of her share of her father’s estate for her main¬ 
tenance and support and for counsel fees, Court costs, 

15 stenographic services, printing briefs and other ex¬ 
penses in and about the prosecution of this suit in 

this Court and in the Court of Appeals. 

4. Counsel for plaintiff have devoted much time to ad¬ 
vising her, securing evidence, preparing this cause for trial, 
and in representing her in the hearing thereof; such serv¬ 
ices covering a period of nearly five years. 

Wherefore, the premises considered, plaintiff prays: 

1. That a rule may issue out of this Honorable Court, di¬ 
rected to said defendant James E. O’Neil, to show cause 
why he should not be required to pay this plaintiff arrears 
of alimony at the rate of $125.00 per month from January 
1,1923, to August 8, 1924. 

2. That said defendant be required to pay this plaintiff 
permanent alimony from August 8, 1924, in such amount as 
this Court may determine to be fair and reasonable after 
ascertaining the amount of income which said defendant 
James E. O'Neil is receiving or entitled to receive from the 
business in which he is engaged and from all investments 
held by him or by said Mamie E. Geier and other persons, if 
any, for his use and benefit. 

3. That said defendant be required to pay to the plain¬ 
tiff reasonable counsel fees for their services rendered in 
her behalf since October, 1919, until the present time. 

4. That the decree for a limited divorce hereinbefore en¬ 
tered be amended or modified, if necessary, by an appro¬ 
priate order or orders granting the relief above prayed 

for. 

16 5. For such other and further relief as to the Court 
may seem just and proper and the exigencies of the 

case may demand. 

CATHERINE E. O’NEIL. 

GEORGE P. HOOVER, 

FRANCIS L. NEUBECK, 

McNEIL & HOOVER, 

Attorneys for Plaintiff . 
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District of Columbia, ss: 

Catherine E. O’Neil, being first duly sworn, deposes and 
says that she has read the foregoing and annexed petition 
by her subscribed, and knows the contents thereof; that the 
statements of facts therein made as of her own knowledge 
are true, and those made as upon information and belief 
she believes to be true. 

CATHERINE E. O’NEIL. 


Subscribed and sworn to before me this 17th day of Au¬ 
gust, A. D. 1924. 

[notarial seal.] JOHN W. WOOD, 

Notary Public, D. C. 
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Rule to Show Cause. 


Filed August 18, 1924. 

#####* * 


Upon consideration of the petition of Catherine E. 
O’Neil filed in the above entitled cause, it is, by the Court, 
this 18th day of August, A. D. 1924, 

Ordered that the defendant James E. O’Neil appear in 
this Court, before one of the Justices holding the Equity 
Court, on Thursday the 21st day of August, 1924, at ten 
o'clock A. M., and show cause, if any lie has, why an order 
should not be entered in said cause directing and requiring 
the said defendant to pay to the plaintiff arrears of ali¬ 
mony at the rate of $125.00 per month, from January 1, 
1923, to August 8, 1924; permanent alimony from August 
8, 1924; and counsel fees, as prayed for in said petition; 

Provided, that a copy of this rule be served on the de¬ 
fendant James E. O’Neil or his counsel on or before the 
20th day of August, 1924. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 


MarshaVs Return. 


Served a copy of the within rule on James E. O’Neil per¬ 
sonally: 8/18/24. 


E. C. SNYDER, 

U. S. Marshal. 
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IS Answer to Petition for Alimony and Counsel Fees. 

Filed September 4, 1924. 
######* 


The answer of James E. O’Neil to the rule to show cause 
herein and the petition for alimony and counsel fees, re¬ 
spectfully represents to the Court as follows: 

1. This respondent admits the allegations of paragraph 
1 of the said petition. 

2. Answering paragraph 2, this respondent admits that 
during the years 1919, 1920 and 1921, he received in divi¬ 
dends and salaries from his business approximately $500 
a month, but this respondent says that his income during 
those years had reached its highest point due to the prev¬ 
alence of influenza, and that since the last named year, his 
income has been gradually falling off and that his present 
income is considerably less than $500 a month. 

Further answering said paragraph, this respondent 
denies that he is in receipt of any income from “various 
investments,” and says that he has no investment of any 
character whatsoever beyond his business interest above 
referred to. 

Further answering said paragraph, this respondent says 
that it is true that he gave his sister, Mamie E. Geier, the 
sum of approximately $6,000.00, and certificates of deposit, 
described in said paragraph as deed of trust notes, in the 
sum of approximately $6,000.00, but respondent denies 
that there was any string attached to this gift or that any 
part thereof has ever been returned to him by his sister, or 
that he has any right to make any demand upon his said 
sister for any portion thereof; that he gave the 
19 sums aforesaid to his sister in consideration of the 
many kindnesses received by him from her and the 
many sums of money which she had theretofore given to 
this respondent, and that the said gifts were made to his 
said sister in lieu of any testamentary bequests. 

Further answering said paragraph, this defendant admits 
that he opened an account in the Home Savings Bank 
jointly with his sister, Mamie E. Geier, but he says that in 
the last two years, he has made no deposit in the said ac- 
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count of any consequence, and that the amount of his said 
account at present and for a long time has not been in ex¬ 
cess of one hundred dollars. 

Further answering said paragraph, this respondent says 
that if any record in this case shows that the funds hereto- 
fore acknowledged to have been given to his sister, Mamie 
E. Geier, was turned over to her with the understanding 
that it would be returned to respondent, it is either a mis¬ 
take or an incorrect recordation of the testimony, as he 
has no recollection of ever having testified to any such 
statement; and respondent further says that no such under¬ 
standing exists or ever did exist. 

3. Answering paragraph 3, this respondent says that he 
has no information as to the matters and things therein 
stated, but he calls upon the plaintiff to make discovery 
under oath of her expenditures in detail as set forth in said 
paragraph. 

4. Answering paragraph 4, this respondent says that he 
is not advised as to the amount of work and time devoted 
to this case by petitioner’s counsel. 

Further answering said petition, this respondent 
20 says that when he was first ordered into Court by the 
petitioner herein, the Court, after hearing, fixed the 
sum of alimony which he should pay to the petitioner pend¬ 
ing the final determination of this cause, which said ali¬ 
mony was fixed at the sum of $125.00 a month; that this 
respondent continued at all times to promptly pay the said 
sum as and when the same became due; that by the final 
decree of this Court this respondent was automatically re¬ 
lieved from any further payment of alimony; and this re¬ 
spondent further says that the Court of Appeals of the 
District of Columbia, in awarding the petitioner herein a 
limited divorce from the respondent made no reference 
whatsoever to any alimony or to any arrears of alimony, 
but the Court of Appeals remanded the said cause to the 
lower court for the entry of a decree granting the petitioner 
a divorce from bed and board and for such further pro¬ 
ceedings as might be consistent with the opinion of that 
Court; that no reference was made in the opinion of the 
Court of Appeals to any alimony whatsoever, either pres¬ 
ent, future or arrears, and the only reference in said opin¬ 
ion to any money to be paid by this respondent in said 
cause was the costs of said appeal. 
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Further answering said petition, this respondent says 
that as a matter of law he is not in arrears of alimony and 
does not owe alimony to the petitioner for the reasons 
hereinbefore set forth. 

Further answering said petition, this respondent says 
that he should not be required to pay to the petitioner any 
alimony, as he savs that he is informed and believes and 
therefore avers that the petitioner has ample means 
21 of her own with which to support herself; and this 
respondent says that during the trial of this cause 
the petitioner has received from various sources approxi¬ 
mately $18,700, and that on the 28th day of August, 1924, 
the petitioner had on deposit in the National Permanent 
Building Association of the District of Columbia the sum 
of $1,425.20; and this respondent here prays that the said 
petitioner may be required to discover under oath all of the 
resources which have come into her hands since her mar¬ 
riage to this respondent. 

And now having fully answered, this respondent prays 
that he mav be hence dismissed. 

JAMES E. O’NEIL. 

HAWKEN & HAVELL, 

Attorneys for Respondent. 

District of Columbia, ss: 

James E. O’Neil, being first duly sworn, deposes and says 
that he has read the foregoing answer by him subscribed 
and knows the contents thereof; that the matters and 
things therein stated as of his own knowledge are true and 
those stated upon information and belief he believes to be 
true. 

JAMES E. O’NEIL. 

Subscribed and sworn to before me this 29th day of Au¬ 
gust, 1924. 

(Notarial Seal.) JOSIE A. GORMAN, 

Notary Public, D. C . 
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22 Memorandum of Chief Justice McCoy. 

Filed October 18, 1924. 

###*### 

I am asked to modify the decree of another Justice of 
this Court. This 1 decline to do. 

I feel that in view of the fact that I have a belief as to 
the conduct of the parties gained from hearing the testi¬ 
mony I might not be able to give an impartial decision. I 
should not entertain a motion in the case even on request 
or on consent. 

WALTER I. McCOY, C. J. 

October 18, 1924. 

Motion to Strike Out Petition for Alimony. 

Filed November 3, 1924. 

##*#*#* 


Now comes here the defendant, James E. O’Neil, by his 

attorneys, Ilawken & Havell, and moves the Court to strike 

out the petition filed herein by the plaintiff on the 18th day 

of August, 1924 for the allowance of alimony, and as 

grounds for said motion states that the final decree herein 

did not award alimony and there is no provision of law for 

the allowance of alimonv after the rendition of a final de- 

* 

cree which does not grant alimonv. 

HAWKEN & HAVELL, 
Attorneys for Defendant James E. O'Neil. 

23 Francis L. Neubeck, Esq., 

McNeill & Hoover, Esqrs., 

Attornevs for Plaintiff: 

Take notice, that the above motion will be for hearing in 
the Equity branch of the Supreme Court of the District of 
Columbia on Friday, October 31, 1924, at ten o’clock A. M. 
or as soon thereafter as counsel can be heard. 

HAWKEN & HAVELL, 
Attorneys for Defendant James E. O'Neil. 


3—4469a 
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Plaintiff’s Motion to Strike from the Files Defendant’s 
Motion to Strike Gift Plaintiff's Petition. 

Filed November 17, 1924. 

Now comes the plaintiff, by his attorneys, and moves the 
Court to strike from the files defendant’s motion to strike 
out plaintiff's petition for alimony, and as grounds there¬ 
for states: 

1. No copy of said motion has been served upon the 
plaintiff or her counsel. 

2. Said motion has not been calendared for hearing. 

3. The defendant having answered plaintiff’s petition 
for alimonv and counsel fees, said motion comes too late. 

FRANCIS L. NEUBECK, 
McNEIL and HOOVER, 

Attorneys for Plaintiff. 


24 Messrs. Hawken & Havell, 

Attorneys for Defendant: 

Please take notice that the above motion will be for hear¬ 
ing before Mr. Justice Hitz, sitting in Equity Court No. 2, 
on Friday, the 21st day of November, 1924, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

FRANCIS L. NEUBECK, 

McNEIL and HOOVER, 

Attorneys for Plaintiff. 

Service of a copy of the above motion and notice ac¬ 
cepted this 10th day of November, A. D. 1924. 

HAWKEN & HAVELL, 
Attorneys for Defendant. 

Order Amending Decree, &c. 

Filed June 30, 1925. 

####### 

Upon consideration of the petition of the plaintiff filed 
herein the 18th day of August, A. D. 1924, it is by the Court 
this 30th day of June, A. D. 1925, 
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Adjudged, ordered and decreed that the decree entered 
herein on the 8th day of August, A. D. 1924, be and the same 
hereby is amended by adding thereto the following: 

It is further adjudged, ordered and decreed that this 
cause be and the same hereby is referred to the Auditor of 
this Court to take all testimony to be adduced by the re¬ 
spective parties for the purpose of ascertaining and deter¬ 
mining the amount, extent, character and value of all 

25 property, legal or equitable, of which the defendant 
James E. O’Neil, is now or has since his separation 

from the plaintiff, Catherine E. O’Neil, been possesed, or in 
anywise interested, to ascertain and determine the amount 
and nature of all income which said defendant lias received 
since said separation, or has been entitled so to receive, in¬ 
cluding dividends and salaries, as well as interest from 
all notes, stocks, moneys in banks and building associations, 
whether the same be held by him personally or in trust, 
actual or constructive, for his use and benefit, and to ascer¬ 
tain and determine the amount, character, extent and value 
of all notes, stocks, moneys in banks and building associa¬ 
tions and all other property, if any, which has been 
assigned, transferred or delivered by said defendant, James 
E. O’Neil, to Mamie E. Geier and any other person or per¬ 
sons, if any, since his separation from the plaintiff; also 
to ascertain and determine the amount, extent and value 
of all property from which the plaintiff, Catherine E. 
O’Neil, is receiving an income, as well as the amount of 
such income, and the amount of expense other than coun¬ 
sel fees which the plaintiff has paid or incurred in the 
prosecution of this suit; and to report the findings thereon 
to this Court. 

WILLIAM HITZ, 

Justice. 

26 Report of the Auditor. 

Filed November 25,1925. 
******* 

1. This cause is before the Auditor under instructions 
contained in the order of reference filed herein under date 
of June 30, 1925. 

2. After due notice this cause came on for hearing before 
the Auditor on Friday, the 24th day of July, 1925, at 10:30 
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o’clock, A. M. Since said session, other hearings have been 
held before the Auditor on the following dates: 1925, Au¬ 
gust 18, September 15, October 1, October 9, October 14; 
at one or more of the above-mentioned sessions, the follow¬ 
ing persons were present: 

Francis L. Xeubeck, Esq., attorney for plaintiff; 

S. McComas Hawken, Esq., and George F. Havell, Esq., 
attorneys for the defendant; 

Ashley L. Hawken, Esq., of the office of Messrs. Hawken 
and Havell; 

Mrs. Catherine E. O’Neil, the plaintiff; 

James E. O’Neil, the defendant; 

IV. P. Benson, Treasurer, B. F. Saul Company; 

A. C. Harmon, Rose E. Pollock, of the American Security 
& Trust Company; 

27 The record of testimony adduced before the Auditor 
at said sessions, consisting of pages 1 to 95, inclusive, 
is submitted herewith. 

3. Subsequent to the closing of the testimony memoran¬ 
dum briefs were filed with the Auditor on behalf of the de¬ 
fendant, on October 20, 1925, and on behalf of the plaintiff 
on October 27, 1925. 

4. From the records herein, and from the testimony ad¬ 
duced before the Auditor, it was shown that the defendant 
herein is a partner in the business of Frank Geier's Sons’ 
Company, said co-partnership doing an undertaking busi¬ 
ness in the City of Washington, D. C., the said defendant’s 
interest being represented by 40/100. 

5. The failure and neglect of the defendant to comply 
with the clear provisions of Paragraph 1 of Equity Rule 62 
(record, pages 40-45), resulted in the production by the 
defendant of tlie books of original entry pertaining to the 
aforesaid business of Frank Geier’s Sons’ Company. 

6. The aforesaid books of original entry accompany this 
report, with the recommendations that said books be re¬ 
tained in the custody of this Court until the matters and 
things set forth in the order of reference of June 30, 1925, 
be determined by the Court. Before the subject is passed 
by the Auditor, it might be worth while to say that the 
current Cash Book, or Day Book, pertaining to the busi¬ 
ness of Frank Geier’s Sons’ Company was delivered to the 
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defendant herein, upon his request, as evidenced by the ac- 
companying receipt by the defendant under date of October 
15, 1925* 

7. Upon the representations by the defendant that 

28 the aforesaid books, and those hereinafter mentioned, 
were indispensable in the daily transactions of said 

business, they were temporarily turned over to the defend¬ 
ant with the distinct understanding that they would be re¬ 
turned to the Court or to the Auditor upon call therefor. 
These conditions, likewise, govern the current check book 
and the current Record of Deaths pertaining to the business 
of Frank Geier’s Sons Company, which were returned to 
the defendant under date of October 5,1925, as evidenced by 
the accompanying receipt given by the defendant. The 
findings of the Auditor respecting the income of the defend¬ 
ant were made prior to the delivery of said books and rec¬ 
ords, combined with a careful scrutiny and examination of 
all books accompanying this report. 

8. Although the statement was made by counsel for the 
defendant that lie would be produced as a witness before 
the Auditor (record, page 41), it will be seen that the de¬ 
fendant herein rendered very little assistance toward 
throwing light upon questions involved in connection with 
the subsisting order of reference. 

9. With reference to the instructions contained in the 
above-mentioned order of reference of this Court, relative 
to ascertaining and determining the amount, extent, char¬ 
acter and value of all property, legal or equitable, of which 
the defendant, James E. O’Neil, is now or has since his 
separation from the plaintiff, Catherine E. O’Neil, been 
possessed, or in anywise interested, the attention of the 
Court is respectfully invited to pages 46 to 49, inclusive, 
of the record of testimony adduced before the Auditor, 

particular reference being had to the following, ap- 

29 pearing on page 49 of said record: 

“The Auditor: I give you an opportunity to file 
an inventory, in order to be fair and equitable in the mat¬ 
ter.” 

“Mr. Havell: We refuse to file any inventory and insist 
that counsel for the plaintiff prove the value of this prop¬ 
erty. Let him offer his testimony. We are not going to 
offer testimony to prove it is not of any value.” 
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10. In view of the foregoing, no report can, at this time, 
be made by the Auditor relative to any appraised value of 
the physical assets of the firm of Frank Geier’s Sons’ Com¬ 
pany. However, the value of the interest of the defend¬ 
ant (40/100) in said business, considered as an income-pro¬ 
ducing factor, may be conservatively said to be in the 
neighborhood of $30,000.00, said estimate being based upon 
the average earnings of the business from September 3, 
1919, to February 20, 1925, the date of the last dividend 
payment shown by the books. The above estimate is ar¬ 
rived at as follows: 

Average dividends per annum, as per Schedule 

“A” . $4,623.85 

Amount of withdrawals per annum, considered 
as salary. 1,040.00 

$5,663.85 

Deduct: Allowance to represent fair re- 
30 turn to defendant, O’Xeil, for personal 

services rendered. $2,400.00 


Balance, representing average return from 40 
per cent interest in profits. $3,263.85 


Capitalization of above on a 10 per cent basis . . $32,638.50 

In other and more exact words, if the personal services 
rendered by O’Xeil, exclusive of any interest in the busi¬ 
ness of Frank Geier’s Sons Company, would result in an 
income of $2,400.00, the additional income of the defend¬ 
ant, O’Xeil, due to having an interest in said business, rep¬ 
resents a 10 per cent return on an investment of $32,38.50. 

11. In connection with the foregoing computation, it 
is felt that the allowance to O’Xeil for personal services 
rendered, in the amount of $2,400.00 per annum, is a very 
liberal allowance; thus keeping the valuation of the busi¬ 
ness at a conservative figure. 

12. With respect to your Auditor ascertaining the 
amount, extent, character and value of all property of 
which the defendant is now, or has since his separation 
(September 3, 1919) from the plaintiff, Catherine E. 
O’Xeil, been possessed or in anywise interested, the at- 
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tention of the Court is particularly invited to the fact that 
the said defendant did not give any material testimony be¬ 
fore your Auditor, although the said defendant at- 

31 tended one or more sessions before the Auditor. At 
this point the attention of the Court is invited to the 

willingness expressed by counsel for the defendant to pro¬ 
duce all of the books of the concern in which Mr. O’Neil is 
a partner. Counsel for defendant indicated that the only 
source of income the defendant has is derived from said 
partnership. (Record, pages 42, 43.) It is worthy of note, 
however, that the defendant was not called as a witness to 
substantiate this statement, and the great preponderance of 
evidence points to the fact that the defendant has income 
from sources other than his said business, which will ap¬ 
pear more particularly in the following paragraphs. 

13. With reference to the instructions contained in the 
order of reference to ascertain and determine the amount 
and nature of all income which said defendant has received 
since said separation, or has been entitled so to receive, 
including dividends and salaries, as well as interest from 
all notes, stocks, moneys in banks and building associations, 
whether the same be held by him personally or in trust, 
actual or constructive, for his use and benefit, the Auditor 
reports that, as set forth in Schedule “A” hereof, the said 
defendant, James E. O’Xeil, has received in dividends 
from September 3, 1919 to February 20, 1925, the date of 
the last recorded dividend, the amount of $25,272.81 in 
dividends. In this connection, attention is especially in¬ 
vited to the fact that the full amount of the dividend re¬ 
ceived November 25, 1919, was not included in the com¬ 
putation of the amount received by O’Xeil, inasmuch as it 
represented earnings of the partnership for some months 

prior to the date of the separation, September 3, 

32 1919, as well as for the period subsequent to Sep¬ 
tember 3,1919 and up to November 25, 1919, the date 

of the dividend. 

14. In addition to the foregoing dividends, it appears 
that the defendant, O’Neil, received a salary of $20.00 per 
week, amounting to $1,040.00 per annum. 

15. From the data set forth in Schedule “A” it will be 
seen that the defendant O’Neil received an average of 
$5,663.85 per annum for the period begun September 3, 
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1919 and ended February 20, 1925, from the business in 
which lie was a partner, exclusive of the income resulting 
from any assets which he may possess outside of the busi¬ 
ness or from which he may receive the benefits, including 
any assets transferred to his sister, Mrs. Mary Geier. 

16. From a careful study and analysis of the situation as 
disclosed by Schedule “B,” Statement, by Years, of Gross 
Business of Frank Geier’s Sons’ Company, it appears ob¬ 
vious that the business has fallen off somewhat from the 
peak-period begun about September 12, 1920, and ended 
September 11, 1922. It is also worthy of note, however, 
that all businesses are subject to periods of depression and 
periods of prosperity, and nothing has been introduced in 
the evidence proving that the conditions during the period 
under investigation, September 3, 1919, to September 11, 
1925, were abnormal, it being remembered that the influ¬ 
enza epidemic reached Washington in the fall of 1918 and 
was at its height in the fall, winter and spring of 1918-1919 
and 1919-1920. On the other hand, from an examination 
of the data set forth in Schedule “B” it will be seen that 
the three years of peak-business began in the fall of 1920 

and extended to the fall of 1923, during which time 
33 the influenza was distinctly on the wane and had, in 

fact, entirely lost its epidemic proportions. There¬ 
fore, the contention of the defendant relative to the con¬ 
trolling effect of the influenza epidemic upon the income of 
the business of Frank Geier’s Cons’ Company, (see record, 
p. 26), is found to be unsupported by the facts. 

17. No computation of income is made for the period sub¬ 
sequent to February 20, 1925, the date of the last dividend, 
for the reason that under the incomplete system of book¬ 
keeping used by the partnership and from the data sub¬ 
mitted by the defendant, the computation of true income is 
not practicable. The loosely connected details purporting 
to set forth various transactions have not been coordinated 
to such a degree as to constitute any dependable system. 

18. Sufficient data was not introduced to warrant the 
Auditor in making any finding as to the exact amount of 
income of the defendant, O’Neil, from sources other than 
the business in which he is engaged and in which he has a 
partnership interest. 

19. From testimony adduced before the Auditor (Record 
page 11, et seq.), it appears that on or about April 25,1921, 
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$6,000.00 in notes were transferred by James E. O’Neil to 
Mrs. Mary E. Geier, sister of the said James E. O’Neil, 
said transfer being subsequent to the separation of the 
plaintiff and the defendant, but prior to the filing of the 
original bill in this cause, November 16, 1921. It is also of 
record, transcript, Court of Appeals, p. 69, that $4,000.00 
in cash was withdrawn by the defendant from his account 
in the Permanent Building Association, and turned over to 
his sister, Mrs. Mary Geier. These transfers ap- 

34 pear to have been made with the understanding that 
if the defendant should die she could have it; other¬ 
wise, to be returned to the defendant at any time he 
wanted it. 

20. Furthermore, on page 51 of the transcript of record 
for the Court of Appeals, it appears that $2,450.00 was 
transferred to Mamie E. A. Geier on June 21, 1921, from 
the account of the defendant in the Washington Building 
Association. 

21. With reference to the citations by the Auditor of 
data contained in the transcript of record, Court of Ap¬ 
peals, D. C. attention is respectfully invited to the agree¬ 
ment of counsel, as set forth on pages 8 and 9 of the record 
of testimony adduced before the Auditor, to the effect that 
said transcript to the Court of Appeals might be considered 
in connection with this reference. 

22. From the foregoing it clearly appears that certain 
funds or securities were transferred from the defendant 
to his sister, Mary Geier, said funds being held by her for 
the benefit of the defendant. However, due entirely to the 
action of the defendant, the Auditor is unable to report, 
with that degree of accuracy usually required by the 
Courts, as to the exact amount of such transfers of funds 
or securities, or of the ramifications of the transactions. 

23. In the brief submitted by the plaintiff, at page 3 
thereof, mention is made of $8,000.00 in notes credited to 
the account of Mrs. Geier, the contention being advanced 
that said notes should be considered as held by Mrs. Geier 
for the use and benefit of the defendant. In support of 

this contention, reference was made to the photo- 

35 static copy of statement from the B. F. Saul Com¬ 
pany, in which credits to the account of Mayme A. 

Geier in the amount of $8,000.00 appear (Plaintiff’s Ex- 
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hibit Xo. 3), this being the same account in which the inter¬ 
est credits on the $6,000.00 in notes (see paragraph 19 
hereof), are shown. However, the evidence introduced in 
support of this contention is not sufficiently conclusive, in 
the opinion of the Auditor, to justify any definite finding 
in regard thereto. 

24. In connection with the instruction to the Auditor to 
ascertain the extent and value of all property from which 
the plaintiff, Catherine E. O’Neil, is receiving an income, 
as well as the amount of such income, your Auditor desires 
to state that the testimony of the plaintiff herein was 
characterized by unequivocal statements and a clearly 
evinced desire to fullv disclose to the Auditor all matters 
within the purview of the instructions conveyed to the 
Court in the subsisting order of reference. 

25. From the testimony and evidence it developed that 
the plaintiff owns assets in the amount of $15,873.26, which 
appear to have been derived from her father’s estate, now 


consisting of the following items: 

Investments in first deed of trust notes, 6V2 

per cent. $9,250 00 

Cash on deposit with Central Branch, American 

Security & Trust Co., savings account. 5,058 06 

Cash in The National Permanent Building As¬ 
sociation . 1,565.20 


$15,873 26 

Your Auditor finds that an estimate of a six per cent yield 
on the foregoing assets, amounting to $952.40 per annum, 
fairly represents the income of the plaintiff derived, 
36 or to be derived, from said assets, the yoeld on in¬ 
vestments being diminished at times of change in 
investments, etc., as, for instance, in the case of the 
$5,058.06 now on deposit in savings account with the Cen¬ 
tral Branch of the American Security and Trust Company. 

26. The following expenses, other than counsel fees, have 
been paid by the plaintiff in connection with the prosecu¬ 
tion of this suit: 
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National Shorthand Reporting Company, for re¬ 
porting hearing . $201.60 

Walter S. Cox, shorthand reporting. 51.30 

Hart, Dice & Carlson, shorthand reporters. 6 60 

Cost of photostats. 8.70 

Law Reporter Printing Co., printing brief on ap¬ 
peal . 84 75 


$352 95 

In connection with the foregoing expenses, while the entire 
record of testimony adduced before the Auditor accom¬ 
panies this report, the attention of the Court, at this point, 
is particularly invited to page 28 of the aforesaid record 
of testimony. Receipted vouchers, covering the payment 
of said expenses, are submitted with this report. 

27. Finally, it will be observed that variations occur in 
the given name of Mrs. Geier, sister of the defendant, here¬ 
inbefore referred to; likewise, in her middle initial. How¬ 
ever, the Auditor has followed the papers, documents and 
records in this cause in the several designations, it being 
evident that, while these variations occur, they refer to one 
and the same person. 

28. In addition to the costs and expenses, herein- 
37 before set forth, it should be known that the defend¬ 
ant has advanced the expenses incident to reporting 
and transcribing testimony adduced before the Auditor, 
under the order of reference of June 30, 1925, amounting 
to $68.20. The Auditor’s fees covering the return of this 
report, amounting to $185.00 have been advanced by the 
plaintiff, the ultimate assessment of costs to abide the 
action of the Court. The refusal of the defendant to com¬ 
ply with the provisions of paragraph 1 of Equity Rule 62 
materially added to the work devolving upon the Auditor, 
and the foregoing statements respecting the financial affairs 
of the defendant are predicated of a comprehensive scru¬ 
tiny and examination of books of original entry which ac¬ 
company this report. The Auditor recommends that these 
books be retained in the custody of the Court pending the 
determination of the questions involved in these proceed¬ 
ings. 

29. The attention of the Court is further invited to letter 
from Messrs. Hawken & Havell, November 20, 1925, setting 
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forth, among other things, that, 4 4 We have no exceptions 
to file to this report,” which last-mentioned communication 
should, of course, be read in its entirety. Finally, in a con¬ 
versation by and between Mr. Havell, of said firm, and the 
Auditor, held on November 25, 1925, Mr. Havell said, in 
effect, that neither the defendant nor the defendant’s at- 

tornevs asked for the reference to the Auditor and that 
* 

they would refuse to pay the Auditor’s fees in this cause 
until directed so to do by an order of Court. However, 
with the view of returning the report to the Court, without 
avoidable delay, the Auditor's fees, as aforesaid, were paid 
by the plaintiff on November 25, 1925. 

Respectfully submitted, 

H. L. DAVIS, 

Auditor y Supreme Court , D. C. 

Nov. 25, 1925. 

(Here follow Schedules “A” and “B,” marked pages 38, 

39, 40, and 41.) 

42 S. McComas Hawken. 

George F. Havell. 

Howard C. Rilev. 

•> 

Phone Main 4127. 


Auditor Supreme Court, D. C. Received Nov. 20, 1925. 

Law Offices Hawken & Havell, 

Columbian Building, 

416 Fifth Street N. W., Washington, D. C. 


Herbert L. Davis, Esq., 

Auditor Supreme Court, D. C., 

City Hall, D. C. 

Dear Sir: 


November 20, 1925. 


In re Catherine E. O’Neil vs. James E. O’Neil, Equity No. 

39,578. 

In the above matter, your tentative report of November 
11th, is received. 




♦ * * 

SCHEDULE "A" 

STATEMENT OF DIVIDENDS REOEIVED FROM SEPTEMBER 


3. 1919 to FEBRUARY £0. 1925 . 


Date of 

Dividend: 

Amount of 
Dividend 

O'Neil's 
Share (46^) 

O'Neil's 
Share by Years 

I2i2 

Nov; 25 

Pro-rata 
share ap¬ 
plicable to 
period begun 

Sep: 3, 1919, 
and ended 

Nov: 25, 1919, 

out of total 
dividend of 
$4,000.00. $1,682.03 

$ 672.81 

9 672.81 

1920 

Apr: 30 


5,000.00 

2,000.00 


Sep: 4 


4 , 000.00 

.1,600.00 

• 

Nov: 23 


5,000.00 

2.000.00 

5,600.00 

1921 
Feb: 21 


4,500.00 

1,800.00 


Sep: 7 


5,000.00 

2.000.00 

3,800.00 

1922 
Mar: 2 

t 

5,000.00 

.2,000.00 


Jun: 30 


5,000.00 

2,000.00 


Nov: 25 


5,000.00 

2.000.00 

6,000.00 

,i221 

Apr: 21 


6,000.00 

2,400.00 


Nov: 24 


6,000.00 

2.400.00 

4,800.00 

Carried 

forward, $52,162.03 


*20,872.81 


88 


Date of 
Dividend: 


Amount of O'Neil's 
Divid end Share ( 40 %) 

Bro't fwd, $ 52 , 182.03 


1324 

Mar: 26 

4,500.00 

$ 1 , 800.00 

Jun: 30 

3,500.00 

1 . 400.00 

1225 



Feb: 20 

3 .000.00 

1 .200.00 

To tals: 

$63,182.03 


$25,272.8! received by 



O'Neil in dividends from 
September 3 , 1919 to Feb¬ 
ruary 20, 1925, - 5 years, 

5 months and 17 days - 
Average dividend 
per annum, 

Amount of withdrawals 
by O'Neil, considered 
as salary, 

Average annual return to 
defendant, O'Neil, from 
business, 


O'Neil's 
Share by Tears . 

$20,S72.S1 

3,200.00 

1.200.00 

$25,272.8! 


| 4,623.85 

$ 1.040.00 

* 5,663.85 
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RECAPITULATION 


Total dividends received from 

foregoing schedule, $25,272.SI 


Total salary received between 
September 3 » 1919 , and 
February 20 , 1925 * 284 

weeks at $ 20 , 5 . 680.00 

$ 30 , 952.81 
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3 C H E D U L E 11 B " 


STATEMENT BY YEARS OF GROSS BUSINESS OF FRANK 

GEIER '3 SONS* COMPANY 


From 

September 3, 19*9, 
September 12, 1920, 
September 12, 1921, 
September 12, 1922, 
September 12, 1923, 
September 12, 1924, 


To 

September 11, 1920, 
September 11, 1921, 
September 11, 1922, 
September 11, 1923, 
September 11, 1924, 
September 11, 1925, 


Average 

Amount per month 

$47,063.70 $3,836.71 
51,486.44 4,290.53 

50.190.27 4,182.52 
47,936.01 3,994.66 

45.992.27 3,832.69 
37.418.66 3.118.22 

$280,087.35 $3,875-75 


By Calendar Years 


from To 


September 

3, 1919, December 31, 

1919, 

$13,193.19 $3,369.00 

January 1, 

1920, December 3 1 , 

1920, 

46,280.50 

3,856.71 

January 1 

1921, December 31, 

1921, 

52,169.97 

4,347.49 

January 1, 

1922, December 3 1 , 

1922, 

49,413.18 

M17.76 

January 1, 

1923, December 31, 

1923. 

49,081.18 

4,090.09 

January 1, 

_ 1924, December 31, 

1924, 

43,876.80 

3,656.40 

January 1, 

1925, September 11, 

1925,. 

26.072.53 

3.116.10 


*230,0*7.35 *3,*75.75 


NOV 25 1925 

H. L. DAVIS 

Auditor, Supreme Oourt, D. 0. 
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We have no exceptions to file to this report, but we wish 
to state that we do not think it is entirely fair of you, be- 
ginning on page 4, paragraph 9, and continuing to page 5, 
to pick out from the volume of testimony taken in this case, 
the extracts shown on page 5 and not give the Court the 
benefit of tlie entire testimony. The quotation by you from 
the testimony on page 5 puts counsel for the defendant in 
the position of obstructing the Auditor. 

If the defendant was content with the evidence adduced 
by the plaintiff, who had this case referred to the Auditor, 
then it was not incumbent upon the defendant to offer any 
testimony whatsoever; and we respectfully submit that 
unless the entire record of the testimony is included in the 
Auditor’s report, the quotation on page 5 should be elimi¬ 
nated, together with all other criticisms made by the Audi¬ 
tor in connection with the conduct of the defendant’s case 

bv his counsel. 

%/ 

Respectfullv vours, 

HAWKEN & HAVELL, 
Attorneys for Defendant. 

43 Order Ratifying and Confirming Auditor’s Report. 

Filed December 9, 1925. 
####### 


Upon consideration of the report of the Auditor filed 
in the above-entitled cause on the 25th dav of November, 
1925, and it appearing to the Court that the time allowed 
for the filing of exceptions thereto has now expired and 
that no such exceptions have been filed, it is by the Court 
this 9th day of December, A. D. 1925, 

Ordered that the said report of the Auditor be, and the 
same hereby is, in all respects ratified, approved and con¬ 
firmed. 

By the Court: 


F. L. SIDDONS, 

Justice. 
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Motion for Alimony and Suit Money. 

Filed December 9, 1925. 
****** 


Now comes the plaintiff in the above-entitled cause and 
moves the Court to enter an order upon the report of the 
Auditor herein tiled on November 25,1925, requiring the de¬ 
fendant to pay the plaintiff arrears of alimony at the rate 
of $125.00 per month from January 1, 1923, to August 8, 
1924, awarding the plaintiff permanent alimony from Au¬ 
gust 8, 1924 in such amount as the Court may determine to 
be fair and reasonable and suit money, including counsel 
fees, and taxing the costs of the reference to the Auditor 
against the defendant James E. O’Neil. 

FRANCIS L. NEUBECK, 

Attorney for Plaintiff. 


44 Messrs. II a when & Havell, 

Attornevs for Defendant: 

Please take notice that the foregoing motion will be called 
to the attention of the Court before Mr. Justice Siddons, 
holding Equity Court No. 2, on Friday, the 11th day of 
December, 1925, or as soon thereafter as counsel can be 
heard. 

FRANCIS L. NEUBECK, 

Attorney for Plaintiff. 

Service of a copy of the above motion and notice is hereby 
acknowledged this 9th day of December, 1925. 

HAWKEN & HAVELL, 
Attorneys for Defendant. 

Objection of the Defendant to Hearing Motion for Alimony. 

Filed December 18,1925. 
******* 

Comes now here the defendantfi James E. O’Neil, by his 
attorneys, Hawken & Havell, and objects to the passing of 
any order awarding alimony in this cause on the grounds: 
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That the said motion for alimony should be heard and 
passed upon by Mr. Chief Justice McCoy, who tried the 
case. 

HAWKEN & HAVELL, 
Attorneys for Defendant. 

45 Order Overriding Motion to Have Cause Certified to 

Chief Justice. 

Piled December 18, 1925. 
#*##*## 

Upon consideration of the motion of the defendant ob¬ 
jecting* to the hearing of the motion for permanent alimony 
etc. filed by the plaintiff by the justice passing this order 
and asking that the said motion be certified to the Chief 
Justice who tried the case on the merits it is this 18th day 
of December 1925 ordered that the said motion be and the 

same hereby is overruled and to this order the defendant 
* 

duly excepts in open Court. 

F. L. SIDDOXS, 

Justice. 


Memorandum of Justice Sid dons. 
Filed December 29, 1925. 


The defendant’s objection to granting alimony and suit 
money must be overruled. From a decree of this Court, 
entered November 29, 1922, dismissing the plaintiff’s Bill 
seeking an absolute divorce and the defendant’s Cross Bill 
seeking a limited divorce, the plaintiff appealed to the 
Court of Appeals, and that Court reversed the decree in so 
far as it refused the plaintiff a divoce from bed and board, 
and remanded the case with directions that such a decree be 
entered in this Court “And for such further proceedings as 
are consistent herewith,” 52 W. L. R., 518, 520. The ap¬ 
peal was perfected December 12,1922, and the decree of this 
Court pursuant to the mandate of the Court of Ap- 
46 peals, was entered on August 8, 1924. 

The Bill of Complaint was filed on November 16, 
1921, and after it had been answered by the defendant bus- 
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band, and on December 8, 1921, an order was passed award¬ 
ing the plaintiff alimony pendente life in the sum of $125 
per month. This apparently was paid until about the time 
the appeal mentioned was perfected. From then on to the 
present time the plaintiff has received no support from the 
husband, although she applied promptly for alimony and 
suit money after the decree of August 8, 1924, was entered. 
Her efforts in this respect have been met by the constant 
opposition of her husband. Finally, and on June 30, 1925, 
this Court referred the case to the Auditor to ascertain 
the extent, character, value and amount of the defendant’s 
property and income and to ascertain as well the extent, 
etc. of the plaintiff’s property and income. This the Audi¬ 
tor has done, and his report, filed November 25, 1925, was 
ratified December 9, 1925, no exceptions thereto by either 
party having been interposed. 

From this report it appears that the defendant’s aver¬ 
age annual income is, in round figures, $5,700, and the 
wife’s, $950. 

Based upon the foregoing figures, the allowances asked 
by the plaintiff are not, on the whole, unreasonable. The 
delay in settling what these allowances should be is not 
unfairly chargeable to the defendant, who, the record dis¬ 
closes, has persistently resisted the plaintiff’s efforts to 
obtain a hearing and determination of her claims in this 
particular. Without spending further time in assigning 
reasons, it is enough to state that the Court con- 
47 eludes that an order should be settled and signed on 
notice, requiring the defendant to pay to the plaintiff 
alimony at the rate of $125 per month for the period from 
January 1, 1923, to August 8, 1924, as in the nature of ali¬ 
mony pendente life in arrears; to pay permanent alimony 
at the rate of $150 per month, and not $175 per month as 
the plaintiff asks, from August 8, 1924, and thence and 
until the further order of the Court; to pay to plaintiff’s 
counsel, as compensation for services in this case, both in 
this Court and on the appeal heretofore referred to, and to 
the date of the order to be signed in conformity with this 
memorandum $1,500; to pay to plaintiff the sum of $352.95, 
paid by her for stenographic services, cost of photostats 
and the printing of her brief used and filed in the Court of 
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Appeals, and the sum of $183 representing the Auditor’s 
fee, likewise paid by the plaintiff. 

Let the appropriate order be prepared and submitted. 

F. L. SIDDOXS, 

Justice. 

December 29, 1925. 


Order. 

Filed January 5,1926. 

###*#** 

This cause came on to be further heard at this term; and 
thereupon, upon consideration thereof, it is this 5th day of 
January, A. D. 1926, 

Adjudged, ordered and decred, That the plaintiff’s mo¬ 
tion for alimony and suit money herein filed be and 
48 the same is hereby granted, and that the defendant’s 
objections to the granting of alimony and suit money 
be and the same hereby are overruled. 

It is further adjudged, ordered and decreed, That the 
defendant, James E. O’Xeil, pay to the plaintiff, Cathe¬ 
rine E. O’Xeil alimony at the rate of One Hundred and 
Twenty-five Dollars ($125.00) per month for the period 
from January 1, 1923, to August 8, 1924, as in the nature of 
alimony pendente life in arrears, also permanent alimony at 
the rate of One Hundred and Fifty Dollars ($150.00) per 
month from August 8,1924, and thence and until the further 
order of the Court; that said defendant pay to George P. 
Hoover and Francis L. Xeubeck, counsel for plaintiff, as 
compensation for services in this case, both in this Court 
and in the Court of Appeals, the sum of Fifteen Hundred 
Dollars ($1,500.00); that said defendant further pay to the 
plaintiff the sum of Three Hundred and Fifty-two Dollars 
and Ninety-five Cents ($352.95), on account of expenditures 
made by her for stenographic services, cost of photostats 
and the printing of her brief used and filed in the Court 
of Appeals, as well as the sum of One Hundred and Eighty- 
five Dollars ($185.00), representing the Auditor’s fee paid 
by the plaintiff, and, further, that the said defendant pay 
the taxable costs in this case, and that the plaintiff have 


5—4469a 
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execution for the said alimony, counsel fees and costs 
against the said defendant, the same as at law. 

F. L. SIDDOXS, 

Justice. 

49 Messrs. Ha when & Ha veil, 

Attorneys for Defendant. 

Gentlemen : 

Please take notice that the above order will be presented 
to Mr. Justice Siddons, presiding in Equity Court No. 2 on 
Monday, the 4th day of January, A. D. 1926, at 10 o’clock 
A. M., or as soon thereafter as counsel may be heard. 

GEORGE P. HOOVER, 
FRANCIS L. NEUBECK, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing order and notice is 
acknowledged this 30th day of December, A. D. 1925. 

HAWKEN & HAVELL, 
Attorneys for Defendant. 


From the foregoing order the defendant notes an appeal 
to the Court of Appeals and a supersedeas bond is fixed in 
the sum of $10,000. 

F. L. SIDDONS, 

Justice. 


Memorandum. 


January 14, 1926.—Undertaking on appeal $10,000 ap¬ 
proved and filed. 

50 Designation of Record on Appeal. 

Filed January 21, 1926. 

******* 

The Clerk in the preparation of the record on appeal to 
the Court of Appeals herein will include therein the follow¬ 
ing, viz: 

1. Original bill of complaint; 

2. Final decree of November 29, 1922 dismissing bill; 

3. Mandate from Court of Appeals, D. C.; 
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4. Decree of August 8, 1924 on mandate, granting a 
limited divorce; 

5. Petition of August 18, 1924 for alimony and counsel 
fees; 

6. Rule of August 18, 1924; 

7. Answer of Sept. 4, 1924 to rule; 

8. Motion of defendant of November 3, 1924, to strike 
out motion for alimony; 

9. Order of June 30, 1925 amending decree of August 8, 
1924, and reference to Auditor; 

10. Report of Auditor of November 25, 1925; 

11. Order of December 9, 1925 confirming report of 
Auditor; 

12. Motion of plaintiff of December 9, 1925, for alimony; 

13. Objection of defendant of December 18, 1925; 

14. Order of December 18, 1925 overruling motion to 
certify cause to Chief Justice; 

15. Memorandum of Justice Siddons of December 29, 
1925; 

16. Order of January 5, 1926, for alimony, etc.; 

51 17. Appeal; 

18. Assignments of Error on appeal; 

19. Supersedeas bond filed; 

20. This designation. 

HAWKEN & HAVELL, 

Attorneys for Defendant O’Neil. 

Receipt of a copy of the foregoing acknowledged this 
21st day of January, 1926. 

FRANCIS L. NEUBECK, 

Attorney for Plaintiff. 

Assignments of Error. 

Filed January 25, 1926. 

####### 

1. The Court erred in permitting the amendment to the 
decree of August 8, 1924. 

2. The Court erred in overruling motion to certify cause 
to trial justice. 

3. The Court erred in granting the petition for alimony. 


36 


JAMES E. O’NEIL VS. CATHERINE E. O’NEIL. 


4. The Court erred in overruling objections to petition 
for alimonv. 

5. The Court erred in awarding alimonv. 

6. The Court erred in awarding counsel fees. 

7. The Court erred in requiring defendant to pay for 
stenographic report of testimony and costs of photostats, 
printing of plaintiff's brief and fee of Auditor. 

HAWKEX k HAVELL, 
Attorneys for Defendant James E. O'Neil. 

52 Appellee’s Designation of Record. 

Filed January 25, 1926. 
#*■***## 


The Clerk, in making up the transcript of record on ap¬ 
peal to the Court of Appeals, will please include the fol¬ 
lowing : 

1. Memorandum of Chief Justice McCoy fded October 18, 
1924. 

2. Plaintiff’s motion, filed November 17, 1924, to strike 
from files defendant’s motion to strike out plaintiff’s peti¬ 
tion. 

3. This designation. 

FRANCIS L. NEUBECK, 

Attorney for Plaintiff. 

Service of a copy of the foregoing designation of record 
acknowledged this 25th day of January, A. D. 1926. 

HAWKEN k HAVELL, 
Attorneys for Defendant James E. O’Neil. 

53 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing- 
pages numbered from 1 to 52, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
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this transcript, in cause No. 39578 in Equity, wherein 
Catherine E. O’Neil is Plaintiff and James E. O’Neil et als. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of March, 1*926. 

[Seal Supreme Court of the District of Columbia.*] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia, Supreme Court. 
No. 4469. James E. O’Neil, appellant, vs. Catherine E. 
O’Neil. Court of Appeals, District of Columbia. Filed 
Apr. 30, 1926. Henry W. Hodges, clerk. 
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